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LEGISLATION & LEGAL ISSUES

Annual legal summary: Richard  Bretton and Kevin Bridges gave their usual excellent summary of legal changes and case law respectively at the IOSH Bristol branch meeting on 11 January.   Copies of their presentations on statute law and case law respectively are attached.

Smoking ban: for further information on the ban, which comes into force on 1 July 2007, see http://www.smokefreeengland.co.uk .

Road safety – mobile phones: Health & Safety Monitor for January 2007 reported that section 26 of the Road Safety Act 2006 increased the sanctions for using a hand-held mobile phone while driving to 3 penalty points on the licence and a higher on-the-spot fine.   The new sanctions took effect from 27 February.

REACH: the EU regulations will come into force on 1 June 2007 but it may be a year before guidance is available.   The European Chemicals Agency will operate the system for registering, evaluating and authorising chemicals and will be in operation in 2008.    Further news from Health & Safety Monitor for January 2007 is at Appendix 1.

The Chemical Industries Association has a website entitled “Are you REACH ready?” – see http://www.reachready.co.uk/?gclid=COyPzqSk7IkCFQROEAodw2UrDw .   REACH Ready is a commercial service offered by the Association, but the site includes a useful basic guide to the regulations.   There is also a BBC bulletin from 2005 which still provides a good summary of the purpose of the regulations – see http://news.bbc.co.uk/1/hi/world/europe/4437304.stm .   HSE has provided a  REACH helpdesk, details of which are at http://www.hse.gov.uk/press/2006/e06101.htm .

Dangerous substances: the Controls on Dangerous Substances and Preparations Regulations 2006 restricts the use of substances such as leaded paint.   They came into force on 7 January 2007 but will only last until mid-2008 when they will be replaced by REACH.   For the full text of the regulations see http://www.opsi.gov.uk/SI/si2006/20063311.htm .

Duty to anticipate accidents: for details of an article on this subject in the February issue of Safety & Health Practitioner, see Appendix 2.

Work at height: revised Work at Height Regulations come into force on 6 April; see the HSE website at http://www.hse.gov.uk/falls/index.htm for further details.   

There has been speculation about stepladders being banned, but in fact ladders and platforms which meet the regulations are available.   For jobs where you can work safely with one hand, there are “professional” stepladders with handrails on 2 or 3 sides.   For work which needs both hands, there are platforms with a 4th, , movable handrail.   You can see the HSE guidance on Safe use of ladders and  stepladders at http://www.hse.gov.uk/pubns/indg402.pdf .
REVIEW OF HSG65

The HSE guidance document Successful health and safety management is the basis for the NERC system of health and safety management.   HSE’s review of the document is available at http://www.hse.gov.uk/RESEARCH/hsl_pdf/2006/hsl06109.pdf .   Its main findings are that:

· Managers must show clear personal commitment 

· The workforce must be actively involved

· Safety must be managed as an integral part of the business

· Managers and workers must be competent

· Guidance must cater for the different scale of problems in small firms

· Awareness and training campaigns significantly improve performance

· Guidance must be clear and easily understood

· There should be more guidance on occupational health

This is my interpretation of an “executive summary” which runs to 2½ pages and is not particularly easy to follow.   It’s not clear whether HSE will replace HSG65 or simply produce more guidance.

FIRE ALARM TESTING

During a discussion at the Safety Management Group meeting on 17 January, I was asked to emphasise that the NERC fire procedure (which should be available on the web shortly) requires fire alarm break glass points to be tested regularly.   The relevant passage from the procedure states:

“Weekly:    

Fire alarm to be tested by actuation from different point each week. Check for operation of related devices. Any defect/faults to be recorded in the log book and action taken to rectify.   Ideally the weekly testing should be done while most people are at work, so that they will become familiar with the alarm tones.”

By testing a different point each week, you should be able to test each fire point several times a year.

CONTAINMENT TESTING

The European standard on fume cupboard containment testing will be circulated to LSAs electronically once it is available – but we have no timescale for that at present.   The only significant change from the present NERC procedure is that in-situ containment testing is to be carried out “regularly”, without specifying the period for re-testing.   The NERC guidance on fume cupboard containment testing is part of the draft COSHH procedure, but will also be made available separately on the web site as guidance.   

FATAL SCUBA DIVING ACCIDENT IN USA

See https://www.piersystem.com/go/doc/833/141853/ for a detailed official account of the loss of 2 US Coastguard scuba divers.    The item is headed “Coastguard announces results of Healy investigation”.   (Healy was the name of the Coastguard cutter on which the divers were based.)   For a shorter & simpler summary, see http://www.navytimes.com/news/2007/01/ndeadlydiveweb070112/ .   Thanks to Neil Wilson for providing these references.

CHIEF EXECUTIVE’S THANKS TO LSAs

In his report to the Annual Whitley meeting in December 2006, the Chief Executive paid tribute to Jessica Winder, who retires as Welfare Adviser this year.   He took the opportunity to add his thanks to others, including local safety advisers, as follows: “I am very conscious that throughout the organization we have individuals who have chosen to follow careers or to take on work that helps us all but that must, sometimes, appear a little thankless. I think this is therefore the forum in which to recognize the efforts of our Health and Safety staff, Welfare staff, and – of course – our Trade Union representatives.”
Richard Pope
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Appendix 1
Health & Safety Monitor for January 2007 reported as follows:

“REACH BECOMES LAW BUT GUIDANCE IS A YEAR AWAY

. . . the EU Registration, Evaluation & Authorisation of Chemicals Regulation will come into force on 1 June 2007 after being signed by EU ministers and the European Parliament at the end of December 2006.    REACH breaks new ground by reversing the burden of proof for establishing the safety of chemicals.   It requires industry to demonstrate that substances are safe to use; it will introduce the systematic screening of thousands of chemicals over the next 10 years or so.   EU ministers unanimously approved a compromise text negotiated with the European Parliament, to be published in the Official Journal shortly.   Ministers will establish the European Chemicals Agency (ECHA), the body tasked with operating the system of registering, evaluating and authorising chemicals.   ECHA should start work in 2008.

Substitution stays, but with caveats

The EU seems to have accepted that Europe’s chemical industry can continue with 1500-2000 ‘substances of high concern’, provided that processes are ‘adequately controlled’.   However, REACH requires producers and importers to assess possible alternatives to high hazard substances.   If alternatives are available, the producers and importers must produce ‘substitution plans’ showing how they intend to phase out the substance.

‘Persistent, bio-accumulative and toxic’ chemicals will have to be taken off the market if suitable alternatives are available.   Authorisation of high hazard substances will apply the principle that “suitable alternatives” must be technically and economically feasible, and deliver lower risks to human health and the environment.    Companies are unlikely to be forced to use alternative chemicals that are prohibitively expensive or do not perform as well.   About 17,000 existing substances produced in small quantities will either be exempted from REACH, or subject to less stringent safety data requirements.

Fudge over the duty of care
There was extensive discussion about whether REACH should include a token declaration that producers and importers have a general duty of care to prevent harm.   This principle will be included in the preamble to the Regulation, rather than in the Regulation itself.   It may still cause problems of interpretation and enforcement.

Helsinki will host the ECHA, which will handle registration applications and safety data for about 30,000 widely-used substances as REACH is phased in over the next 11 years.   In mid-2009, ECHA should be able to make its first series of recommendations on carcinogens, mutagens and substances toxic to reproduction (CMRs) which are produced or imported in volumes greater than 1000 tonnes.   There will be a review of REACH after 5 years to determine whether some substances should be excluded from the Regulation.

Downstream users
REACH includes specific provisions to help downstream users – eg ECHA should help to find alternative suppliers where the downstream user’s normal supplier does not intend to register a substance.   Downstream users can expect to join a ‘substance information exchange forum’.   ECHA should provide some practical guidance on risk communication.

REACH runs to over 1000 pages, even without the supporting guidance – which is not expected until 2008.   Its effect is likely to be global.   As major exporters to the EU, US chemicals firms have taken an active interest because of compliance and liability issues, and because REACH may influence US federal policy or lead to issues with the World Trade Organisation.

Phase 2 of REACH is the implementation over the next 10 years.   We will monitor the practical developments and bring these to you as they become clearer.”
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Appendix 2

Duty to anticipate accidents

In an article in Safety & Health Practitioner for February 2007, Kevin Bridges (chairman of the Bristol branch of IOSH) expanded on this duty.   The main legal points of the case from which his article arose are summarised on the final page of Kevin’s presentation, sent as an attachment to this newsletter under the title “2007 March - IOSH 2007 case law update”.

Kevin said that in considering the suitability of work equipment, an employer has a duty to anticipate potential circumstances that may give rise to accidents, even where such circumstances are brought about by the acts of a careless employee.   In Robb v Salamis (M & I) Limited, an employee was injured after falling from a suspended ladder which had not been properly secured to his bunk bed.   He sued his employer for breach of regulations 4(1) and 20 of the Provision & Use of Work Equipment Regulations 1998.

The evidence for the breach was that the ladder was often removed from and replaced on its bracket (for example, by other employees); if replaced carelessly the ladder might not engage correctly and could become unstable.   Regulation 4 requires work equipment to be “suitable in any respect which it is reasonably foreseeable will affect the health and safety of any person.”   Regulation 20 requires work equipment to be “stabilised by clamping or otherwise when necessary for the purposes of health and safety.”

On appeal to the House of Lords, Lord Hope said that the aim of the regulations was to “ensure that work equipment which is made available . . . may be used . . . without impairment to safety or health.   This is an absolute and continuing duty, which extends to every aspect related to the work.   The [employer’s] obligation is to anticipate situations which may give rise to accidents.   The employer is not permitted to wait for them to happen.”

The ladder was held to be unsuitable because, if replaced carelessly, it was likely to cause injury.   The employer’s duty in this case required “consideration not only of the skilled and careful man who never relaxes his vigilance” but also the possibility of  “carelessness on the part of the workman in charge of it.”   The court found that the employer should have anticipated the problem and fixed the ladder so that it could not move.   The employee was found 50% responsible for contributory negligence.

For the safety practitioner, the case provides useful guidance on what a “suitable and sufficient” risk assessment of work equipment should include, ie all reasonably foreseeable risks, even if the risk is created by the carelessness of other employees.    Therefore, effective risk management is the only way that employers can hope to avoid civil cases or even criminal prosecution.

